STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ERI C AACH,
Petitioner,
Case No. 00-4700

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was held by Daniel M Kilbride,
Adm ni strative Law Judge, Division of Adm nistrative Hearings,
in the above-styled case on February 2, 2001, by video
conference between Tal | ahassee and Ol ando, Fl orida.

APPEARANCES

For Petitioner: Lori Aach, parent of Petitioner
5777 Craindale Drive
Ol ando, Florida 32819

For Respondent: Eric Dunlap, Esquire
Depart nent of Children and
Fam |y Services
400 West Robi nson Street
Suite S-1106
Ol ando, Florida 32801-1782

STATEMENT OF THE | SSUES

VWhet her Petitioner is entitled to services fromthe

Devel opnental Disabilities Program



Whet her adequate funds are available to provide these
services given Respondent's existing appropriations.

PRELI M NARY STATEMENT

Petitioner applied for devel opnental services in July 2000.
By |l etter dated Septenber 29, 2000, Petitioner's application for
services was denied. Petitioner filed a request for a hearing
to chall enge the denial of services on Cctober 20, 2000. This
matter was referred to the Division of Adm nistrative Hearings
for adjudication on Novenber 17, 2000, and was set for hearing.
Fol l owi ng a continuance granted at the request of Respondent, a
formal hearing was held on February 2, 2001

At the hearing, Petitioner's nother, Lori Aach, testified
on behalf of Petitioner. Rene Johnson, Senior Human Services
Counsel or, was also called as a witness, and two exhibits were
admtted into evidence. One exhibit was admtted in evidence on
behal f of Respondent. At the behest of the Administrative Law
Judge (ALJ), three additional exhibits were admtted.

The hearing was recorded but not transcribed. Petitioner
has not filed post-hearing submttals as of the date of this
Order. Respondent filed its Proposed Recommended Order on

February 6, 2001.



FI NDI NGS OF FACT

1. The Petitioner is a seven-year-old boy who has a
di agnosis of autism In addition, he has been diagnosed with
mld nmental retardation and severe intractable seizure disorder

2. Approximately on July 7, 2000, Petitioner's parents
requested services for toilet training, incontinent supplies,
behavioral training, respite services, speech therapy, and
occupati on and physical assessnents. Upon receipt of the
application and review of relevant docunentation, Petitioner was
determined to be eligible for devel opnental services under the
provi sions of Chapter 393, Florida Statutes (2000).

3. By letter dated Septenber 29, 2000, Respondent advi sed
Petitioner that his request for services had been denied. The
reason identified for the denial was as follows: "There are not
adequate funds available for the service(s), given the
Departnent's existing appropriations.” Petitioner requested a
hearing to chal |l enge Respondent's denial of services.

4. At the hearing, it was established that, although
Petitioner is eligible for services, the Florida Legislature
appropriated additional funding only to be used to provide
needed services for individuals who were clients of Respondent
and were waiting for services on July 1, 1999.

5. In order to conply with the mandate of the Legi sl ature,

Respondent issued Policy Drective PD nunber 00-07, dated



August 30, 2000, which authorizes services be provided only to
i ndi vidual s who were clients on July 1, 1999, and were awaiting
services. Respondent will not provide services to individuals
who becone clients after July 1, 1999, until approximately

June 30, 2001, unless the new clients are determined to be in

i medi ate crisis or danger.

6. No evidence was presented to denonstrate that
Petitioner was in immediate crisis or danger. However, the need
for these services is urgent.

7. Petitioner's nother nade a tel ephone call to the
Respondent approxi mately three years ago inquiring about
services available for her son. Follow ng that phone call,
Petitioner did not submt an application for services and was
never denied services or eligibility. The only application for
services submtted by Petitioner was in July of 2000 and
eligibility was approved. Petitioner cannot be considered as a
client of Respondent until after July 1, 1999.

CONCLUSI ONS OF LAW

8. The Division of Admi nistrative Hearings has
jurisdiction of the parties and the subject matter pursuant to
Sections 120.569, 120.57(1), and 393. 065, Florida Statutes.

9. Respondent is the agency of state governnent charged
wi th providing services for the devel opnental |y di sabl ed who

qualify. Section 393.065, Florida Statutes.



10. Petitioner has the burden of proof to denonstrate that
he is eligible for services under the Devel opnental Disabilities
Program of Respondent and that there were adequate funds
avai |l abl e and appropriated by the |legislature to provide the

requested services. Florida Departnent of Transportation v.

J.WC. Company, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

11. Petitioner has denonstrated that he is eligible for
services under the program However, he was not able to
denonstrate that adequate funds for the services were avail abl e,
gi ven the Respondent's existing appropriations.

12. Respondent may not expend funds fromits budget unless
there has been the requisite appropriation. Funding is only
avai l abl e for individuals who were clients prior to July 1,

1999. To date, the Legislature has not funded services for
those individuals, |ike Petitioner, that becane clients after
July 1, 1999, even though those services are urgently needed.

RECOMVIVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat Petitioner's application for services be
approved and Petitioner be placed on the waiting |ist for

servi ces when new fundi ng becones avail abl e.



DONE AND ENTERED this 27th day of March, 2001, in

Tal | ahassee, Leon County,

Fl ori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 27th day of March, 2001.

COPI ES FURNI SHED,

Eri c Aach

c/o Lori Aach

5777 Craindale Drive

Ol ando, Florida 32819

Eric Dunl ap, Esquire

Departnent of Children and
Fam |y Services

400 West Robi nson Street

Suite S-1106

Olando, Florida 32801-1782

Virginia A. Daire, Agency Cerk
Departnent of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse
Departnment of Children and
Fam |y Services
Bui Il ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



